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IN THE DISTRICT CXDURT, FIRST JUDICIAL DISTRICT

COUNTY OF LARAMIE, STATE OF WYOMING

Docket No.. I?Z'IS3

CAROLIN MILLER,

Plaintiff,

V.

UNION PACIFIC RAILROAD,

Defendant.

COMPLAINT

FEB 07 201^f

SANDY LANDERS
CLERK OF THE DISTRICT COURT

Plaintiff, Carolin Miller, for her claims for relief against Defendant, Union Pacific

Railroad,states and alleges the following:

PARTIES. lURlSPICTlON. AND VENUE

1. Plaintiff is a resident and citizen of the State of Colorado, domiciled in Larimer

County, Colorado.

2. Defendant is a railroad, operating a system of railroads in the State of Wyoming

and in thisjudicialDistrict Defendant is a common carrier engaged in interstate commerce.

3. Plaintiff is,andwasatallrelevant times, employed byDefendant, and wastherefore

also engaged in interstate commerce.

4. Jurisdiction of this Court is based on 45 U.S.C. § 51 et seq.^ commonly known as

the Federal Employer's Liability Act (FELA).

5. Plaintiffhas beenemployed by Defendant in various capacities .since Oaober 28,

1998.From approximately March, 2012to June20,2013, Plaintiff wasengaged in the course

andscope of herduties as anAdministrative Assistant al theUnion Pacific Steam Locomotive
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Shop in Cheyenne,Wyoming.

6. From approximately March, 2012 to June 20, 2013, Plaintiff suffered injuries as

more fully described below asa result ofDefendant's negligence and/or the negligence of

Defendant's officers, agents, or employees,

7. Under 45 U.S,C. § 51, Defendant is liable for the injuries sustained by Plaintiff

resulting inwhole orinpart from its negligence orthe negligence ofany ofitsofficers, agents,

or employees.

8. Venue isproper in this District because Defendant operates arailroad and maintains

anoffice inthe State ofWyoming and the cause ofaction arose inthe State ofWyoming.

FACTS COMMON TO ALL CLAIMS FOR RELIEF

9. Plaintiff realleges and incorporates by reference the allegations of paragraphs 1

through 9 above.

10. From October 28,1998toJune20,2013,Plaintiffwasemployed in various union

and non-union positions with Defendant in California, Nevada, Colorado, and Wyoming.

Since March of2012, Plaintiffhasbeen employed byDefendant asanAdministrative Assistant

at theUnion PacificSteam Locomotive Shop("Steam Shop")in Cheyenne, Wyoming.

11. Approximately three years before Plaintiffwas hired asanAdministrative Assistant

at the Steam Shop, Defendant hired Edgar Dickens asSenior Manager ofSteam Operations to

oversee the operations in the Steam Shop. Prior to his hiring asSenior Manager, Dickens had

a reputation for creating conflict, harassing fellow co-workers, and other questionable

behavior. A complaint was even filed against him in approximately 2006 with the Equal

Employment Opportunity (EEO)Dqjartmcnt at UnionPacific.

12. As Senior Manager of Steam Operations, Dickens acted in accordance with his

reputation and history. Dickens criticized and demeaned employees at the Steam Shop. He

attempted to instruct the employees in their respective areas of expertise, oftentimes

demanding that theyperformtheirdutiescontrary to how they had been trained and contrary
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lo standard practices and procedures, which created dangerous conditions at the Steam Shop.

When these dangerous conditions became known toUnion Pacific personneI\higher up in the

chain ofcommand, Dickens hid the truth and blamed hisemployees. Dickens exacert>ated these

dangerous conditions by requiring employees to work outside their area ofexpertise, requiring

long hours, and sometimes refusing to allow restroom breaks. Dickens everj instructed
"1.

employees, including Plaintiff, not to cooperate with the Federal Railway Administration

(FRA) orcommunicate with them inany way outside ofhispresence.

13. This was the general condition of the Steam Shop when Plaintiff interviewed for a

position asAdministrative Assistant in February of2013. Plaintiff had been wamed by fellow

Union Pacific employees in Colorado that Dickens was vindictive and impo.s.sible to work with.

Nevertheless, Plaintiff took the interview. The interview took place in Dickens' office at the

Steam Shop. Upon seeing Plaintiff, Dickens stated that she looked very nice. Other than

Plaintiff, the only person physically present inthe room was Dickens. The hiring manager and

director of the Steam Shop program later participated in the interview by phone. While the

interview seemed togowell. Plaintiff felt uncomfortable throughout, asDickens had Plaintiff

sitat hisdesk inhischairwhile Dickens satdirectly behind Plaintiffinanotherchair.Atvarious

times throughout the interview, Plaintiff looked over her shoulder to find Dickens hovering

over her.

14. Notwithstanding the uneasiness Plaintiff felt during the interview and resulting

trepidation at theprospect ofworking with Dickens, Plaintiff took the joband joined the Steam

Shop as an Administrative Assistant in March of2012 because it was a good jobopportunity

for her and her family.

15. Immediately upon her arrival. Plaintiff informed Dickens about her carpal tunnel

and pronator teressyndromes and requested that she be set up with an ergonomically sound

wIrk station (e.g., ergonomically sound chair, desk, monitor, and keyboard, arranged

appropriately) in order to avoid further complications or exacerbations of her conditions.

Dickens agreed that she needed the proper workequipment and configuration, but whenever
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Plaintiff requested authorization topurchase the proper equipment, Dickens asked her tohold

off.Thiswentonforseveral months. Notwithstanding thepaininherwrists,elbows, shoulders,

and neck due to her unsuitable work station, Plaintiff worked and fulfilled her duties as

Administrative Assistant on a daily basis. Plaintiff informed Dickens of herincreasing painon

more than one occasion, but Dickens took no steps to address or resolve the issue and

continually denied Plaintiffs requests to authorize the purchase of appropriate equipment.

Finally, after several months of working through the pain. Plaintiff purchased an ergonomic

keyboard, chair, and mouse onher own accord and subsequently sought Dickens' approval and

reimbursement from Defendant. Defendant chastised Plaintiff for not following proper

procedure. Plaintiff then stuck tothe proper procedure in requesting anergonomic keyboard

arm to facilitate properadjustment of the setup, but Dickens would not approve her request.

Eventually, co-workers inthe Steam Shop who sympathized with Plaintiffs condition found

an old e/gonomic keyboard arm in astorage unit and brought itto Plaintiff. So, about eleven

(11) months after making herinitial request to Dickens, Plaintiff finally had anergonomically

safe and sound work station, no thanks to Dickens.
i

36, InMay of2012, Dickens asked Plaintiff toaccompany him and other employees of

theSteam Shop ona tripacross the country to display oneof Defendant's steam engines. On

approximately June08,2012, the crew, including Dickens andPlaintiff, departed Cheyenne,

Wyoming, arriving later thatevening inNorth Platte, Nebraska. Dickens asked Plaintiff tojoin

him and the crew for dinner. At dinner, Dickens pulled up a chair next to Plaintiff and

forcefully andpurposefully pressed hislegsagainst Plaintiff's leg.Plaintifffeltuncomfortable

and moved her chair closer to another co-worker. Dickens then scooted closer and again

pre.ssed his legs forcefully and purposefully against Plaintiffs leg.

17. The next day, June 09, 2012, while travelling to Council Bluffs, Iowa, Dickens

asked Plaintiff to dress in an old Union Pacific uniform with an old military cap he had

peisonally selected, "so that people could see a woman dressed in uniform." At the next stop,

Dickens adjusted Plaintiffs cap on her head and stated he was "pleased" with how Plaintiff

4

Case 2:14-cv-00047-NDF   Document 2   Filed 03/03/14   Page 4 of 13



looked. When the work day was over, Plaintiff told Dickens she wanted to get into more

comfortable clothes. Dickens then asked Plaintiff if he could adjust her cap again and

complimented her on how shelooked in the cap and uniforai. Dickens said, "in the military,

themost unattractive woman couldbewearingthissamestyleof hat and it wouldturnmeon."

Plaintiff feltveryuncomfortable at this point and went into thecar to change out of her cap

and uniform. Dickens followed Plaintiff into the car. When Plaintiff asked Dickens to leave,

he tookhis timegatheringunnecessary items and then left.

18. A few days later, the steam engine and crew were in Omaha, Nebraska. Plaintiff

attempted to keep her distance from Dickens, but Dickens sent several text messages to

Plaintiff's personal cell phone. Some of the texts Dickens sent were ostensibly work-related,

but one of the texts asked Plaintiff to come to dinner alone with him. Plaintiffdenied the request

andstated she would beeating with theotheraew members. Dickens then asked if Plaintiff

wouldjoin him later that nightafter hours to keep him company. Plaintiff denied the request

aind attendeddinnerwith the other crew members. Dickensshowed up, pulled up a chair next

to Plaintiff, and again forcefully and deliberately pressed hislegs against hers. Plaintiff anda

fellow co-worker then left the restaurant.

19. From July 19 to July 21, 2012, the crew, including Plaintiff and Dickens, made

several trips to Denver, Colorado. After arriving in Denver on one such trip, Dickens asked

Plaintiff to accompany him at the train after hours. Plaintiff declined. On another such trip,

Plaintiff was in uniform again, and again, Dickens adjusted Plaintiffs cap.

20. On several occasions from February to March of 2013, Dickens asked Plaintiff

whether she would be working late. When Plaintiff responded that she would only work late if

there was work for her to do, Dickens asked whether Plaintiff would stay after hours to keep

him company since he "didn't have a life."

21. At one point during this period of time, Dickens asked Plaintiff to speak with him

alone in the boiler dorm car, which Dickens had converted into an office. There, Dickens said

nothingpertainingto work,but instead questioned Plaintiffabouther personal life and family

5

Case 2:14-cv-00047-NDF   Document 2   Filed 03/03/14   Page 5 of 13



background.

22. Throughout Plaintiffsemployment asAdministrative Assistant at theSteam Shop,

Plaintiff hasattempted to maintain a professional relationship with Dickens and otherSteam

Shop employees. Plaintiff attempted to brush offDickens' boorish behavior at first, but the

advances never ceased and became increasingly aggressive. Furthermore, Plaintiff became

privy to a history of predatory behavior on the partof Dickens, which gave Plaintiff greater

causefor concern. TTie following examples ofDickens' behavior or reputation are illustrative:

a. Dickeas had a reputation for bringingwomen into his hotel room while on

overnight trips.

b. Dickensevenbroughtwomenwith him into companyvehicles or onto the trains

for a goodlime. Ononeoccasion, hewasinvestigated bya Burlington Northern

SantaFe (BNSF)SpecialAgentin PuebloColoradoanda Union PacificSpecial

Agent in Denver for bringing a potentially under-age girl on board the

locomotive.

c. Dickenspropositioned a fellow co-worker in his hotel room and sent this co-

worker text messageswith photographsof his genitalia.

d. Dickensdrew a picture of a penis on the white board at the Steam Shop and

labeled it with the name of a world-renowned consultant on steam locomotive

restoration, who also happened to be a personal fnend of most of the Steam

Shop employees.

e. In early 2013, Jamie Grell, a claims representative from Defendant's legal

department came to the Steam Shop to perform an investigation. Ms. Grell

asked Dickens where she might find a particular employee she needed to

interview. Dickens invited Ms. Grell into his office and informed her that the

employee was in another location but would be in the Steam Shop shortly.

Dickens then proceeded to ask Ms.Grellpersonal questionsabouther love life

and marital status. Throughout the conversation, Ms. Grell inquired as to the
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status of the employee and whether he would soon be available to interview.

Dickens repeatedly stated that hewassomewhere else butthathewould be in

soon. Forty five minutes later, Ms. Grell announced that she wasleaving and

would have to conduct her interview another day.As she was leaving, another

Steam Shopemployee came intothe office andgreeted her. Intheconversation

thatensued, Ms.Grelllearned that the employee she hadcome to interviewhad

been in the SteamShop and available the entire time. Ms. Grell then felt very

uncomfortable and left the SteamShop.Dickensfollowed her out of his office

andout of theSteamShop, andeveninto the parkinglot withoutsayinga word.

Ms. Grell informed her superior of this encounter with Dickens and even filed

a complaint with Defendant's EEO Department, but nothing came of the

investigation.

23. Because of Dickens' unceasing passes at Plaintiff and in light of Dickens'

reputationand behaviorwith other individuals(as evidencedby the examples above), Plaintiff

filed a sexual harassment claim against Dickens with Defendant's Equal Employment

Opportunity (EEO) Department on or aboutMarch15,2013.

24. Immediately after the claim was filed and the EEO Department began its

investigation,Dickens removed Plaintiff from her office (which she shared with Dickens) and

sent her into the break room to work. The break room was connectcd to the men's locker room,

had little work space or ventilation, and did not have the;ergonomic setup that existed in

Plaintiffs office.Themove to the breakroomwas supposed to be temporary, but Dickens sent

Plaintiff there more frequently and for longer periods of time as the sexual harassment

investigation progressed.

25. When Dickens first sent Plaintiff to the break room to work, Dickens claimed to be

on confidential telephone calls that required Plaintiff not be present. However, on one

occasion, after spendingan hour and a half in the break room, Plaintiff asked one of her co-

workers whether Dickenswas still on the phone. Dickenswas still on the phone, yet other
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Steam Shop employees and even non-railroad civilians were in the office with Dickens.

26. On April 1, 2013, Dickens proposed to move Plaintiff into the break room

pennanently. Dickens also slowly began taking job duties away from Plaintiff until her job

became essentially meaningless. Plaintiff reported this to the proper EEO Department

personnel, but no actionwas taken.

27. Plaintiff also became the subject of personal attacks and criticism from Dickens.

Ononeoccasion, Plaintiff answered a question from herfellow co-workers regarding anFRA

regulation, Dickens found out about this and took Plaintiff into the boiler room tocastigate her

for attempting toanswer the question. He told Plaintiff she didn't belong at the Steam Shop,

. shewas only"admin," and sheneeded tohang up heruniform.

28. Plaintiff heard from fellow employees thatDickens wanted to resign or killhimself

because of the EEO complaint Plaintiff filed against him. This terrified Plaintiff to the point

that she feared for her life. Plaintiff met with a Union Pacific Special Agent to relay her

concerns about working inthe same office asDickens, who had retaliated against herfor filing

acomplaint, had threatened suicide, and had bragged toPlaintiff onprior occasions about his

gun collection. Plaintiff is unaware of whether the Special Agent performed an investigation

or did any follow-up.

29. Notwithstanding the seriousness of the situation and of Plaintiff's injuries and

allegations in theinternal EEO complaint, the complaint wasdismissed by three(3) separate

EEO managers. So,Plaintiff took hercomplaint to Lance Fritz, Defendant's Executive Vice

President of Operations when Mr. Fritzcame toa town hallmeeting inDefendant's Cheyenne

office onApril 2,2013. Andon April24,2013, Plaintiffflewto Omahato speakdirecttywith

Defendant's Director of the EEO Department about Dickens' harassing behavior. While at

Defendant's headquarters in Omaha, Plaintiff also spoke with other officials and employees

regarding theunsafe and hostileworkenvironment createdby Dickensat the Steam Shop and

hersafetyconcernsforSteamShopemployees. To thebestof Plaintiffs knowledge.Defendant

and/or its employees took no steps to address or remedy either situation. In fact, Melissa
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Schoup, Kathie Nelson, and other employees within Defendant's EEO and Human Resources

Departments, told Plaintiff to stick to her job duties and to stay out ofDickens' way. Ms.

Nelson even told Plaintiffthat if she had furtherconcerns, she had to address them with Ms.

Nelson or Dickens.

30. Dickens' sexual advances toward, and retaliatory measures against, Plaintiff,

together with the actions or inaction of various employees of Defendant within the EEO

Department and elsewhere, caused Plaintiff tosuffer various injuries:

a. Because Plaintiff was forced to work in the break room for extended periods of

time in retaliation for filing an EEO claim, and/or because Dickens and other

employees ofDefendant did notaccommodate Plaintiffwith a safe work station for

neariy a year, Plaintiff's carpal tunnel and pronator teres syndromes worsened

significantly and developed into thoracic outlet syndrome. Plaintiffendured months

of neariy intolerable pain from March, 2012 to July 1, 2013, the date on which

Plaintiff took medical leave from the Steam Shop. Her pain shot from her neck

down through herarms and into herfingertips and also included burning, tingling,

and numbness.

b. Becau.se other treatment was ineffective. Plaintiffhad surgery to treat her thoracic

outletsyndrome (i.e. thoracic outletdecompression). OnAugust 15,2013, Plaintiff

had surgery on her left side, which involved the removal of a rib on that side and

the division of her muscles. On August 19, 2013, Plaintiff underwent the same

procedure on her right side.

c. Plaintiff is still recovering from the procedures and experiencing symptoms.

Notwithstanding the substantial amount of pain medications and muscle relaxers

she is on. Plaintiff experiences severe pain, has had difficulty breathing and

sleeping,and has limited rangeof motion in her arms and neck. It is probable that

further treatment will be necessary.

d. Plaintiff is also being treated for depression and anxiety caused by Dickens'
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conduct. Being subject to his sexual harassment and retaliation, witnessing his

treatment of others in the Steam Shop, and being privy to his reputation and

allusions to guns and suicide, caused Plaintiff to fear for her job and even for her

life.

31. Before Plaintiff joined the Steam Shop as Administrative Assistant and began

working with Edgar Dickens, she loved her job and the work environment at Union Pacific.

Plaintiffis a fourth-generation railroaderand alwaysintendedon workingfor the railroad and

retiring through the railroad. Plaintiff has not returned to work, however, since taking medical

leave on July ], 2013. Nor will Plaintiff return to work at the Steam Shop if Dickens remains

there. Plaintiff has requested transfers to other departments or locations, but Defendant has

denied those requests. In essence, Plaintiff has been constructively discharged by the

harassment of Dickens, her physical and emotional injuries, and the hostile and unsafe work

environment he and other employees of Defendant created.

32. In July of 2013, Plaintifffiled an EEO claim with theState of Wyoming Department

of Workforce Services, because of the inaction of Defendant and/orits employees in various

departments addressing the issue of sexual harassment and retaliation as outlined above.

33. As an Administrative Assistant, Plaintiffs salary is approximately $69,000.00per

year plus benefits and bonuses.

34. As a result of Dickens' behavior and the unsafe and hostile work environment

Dickens andother employees of Defendant created, Plaintiffhas sustainedeconomicand non-

economiclosses, includingbut not limitedto, lost wagesand benefits, past, present,and future

medical expenses, physical and emotional pain and suffering, and loss of enjoyment of life.

Plainti^'s damages for the lossessustained willbe morespecifically set out andprovedat trial,

35. Edgar Dickens is an employee of Defendant, and at all relevant times herein was

employed as a firemanor as Senior Managerof Steam Operations.From approximatelyApril,

2010to thepresenttime,Dickens wasengaged in thecourseandscopeof his dutiesas a Senior

Managerof SteamOperations atDefendant'sSteamLocomotive Shop inCheyenne,Wyoming
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when he engaged inthe willful, wanton, reckless, ornegligent behavior outlined above, which

caused Plaintiff injuries and harm.

36. Defendant knew or had reason to know of Dickens' behavior, the harm it was

causing lo employees of the Steam Shop, including Plaintiff, and the unsafe and hostile

conditions it created in the workplace.

37. Defendant is liable for Plaintiffs injuriesand damagescaused by the negligence of

Defendant's employees, including Dickens,while acting within the course and scope of their

duties, employment, or agency.

38. In causingPlaintiffs injuries and damages. Defendant was acting by and through

Dickens and its otheremployees, agents, officers, officials, administrative personnel,or other

personsactingon behalfor in theserviceof Defendantin an officialcapacity,whetherwith or

without compensation.

FIRST CLAIM FOR RELIEF

NEGLIGENCE

39. Plaintiff reallegps and incorporates by reference the allegations of paragraphs 1

through 39 above.

40. Pursuant to 45 U.S.C. 51, Defendant had a duty to act with ordinary care as

Plaintiff's employer.

41. Defendant failed to act with ordinary care. Specifically, Defendant failed to provide

Plaintiff with a reasonably safe place to work, free from harassment, intimidation, and

retaliation. Defendant also foiled to provide Plaintiff with an ergonomically sound and safe

workstation thatwouldhavepreventedthe aggravation of her carpal tunneland pronator teres

syndromes. In fact, Defendant aggravated Plaintiffs syndromes by allowing Dickens, its

employee, to retaliate against Plaintiff for filing an internal EEO claim and force her to work

in the even less ergonomically safe and sound break room. Defendant failed to act with

ordinary care when it hired Dickens asSenior Manager of Steam Operations despite knowing
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or having reason to know of Dickens' history of troublesome behavior. Defendant further

failed to act with ordinary care in retaining, supervising, and/orcontrolling Dickens, having

known or having had reason to know of Dickens' extreme and outrageous actions and behavior

as Senior Manager of Steam Operations.

42. Defendant's negligence, includingits failure to provide Plaintiff with a rea.sonably

safe place to work, was a cause, in whole or in part, of injury to Plaintiff for which Plaintiff is

entitledto an awardof compensatory damagesin an amount to be specifically proven at trial.

SECOND CLAIM FOR RELIEF
INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS

43. Plaintiff realleges and incorporates by reference the allegations of paragraphs 1

through 43 above.

44. Dickens' conduct,as outlinedabove,was extremeand outrageousand went beyond

all possible bounds of decency and is intolerable in a civilized community.

45. Dickens' extreme and outrageous conduct intentionally or recklessly caused

Plaintiff to suffer severe emotional harm, which has manifested itself in a variety of ways as

outlined in Paragraph31 above.

46. Whether a plaintiffcan recover for intentional inflictionof emotional distress under

FELA is an unsettled question. See 123 A.LR. Fed. 583. The language of FELA states

explicitly that railroads will be responsible for the injury or death of employees resulting in

whole or in part from their "negligence"; nevertheless, since FELA is supposed to be

interpreted liberally so as toeffectitspurpose, theliteralreference to negligence hasnot always

been held to bar a claim based on an allegation of intentional misconduct. Therefore, when

faced with thequestion whether intentional infliction of emotional distress statesa cognizable

claim underFELA,somecourts haverecognized that it is cognizable. See id.

47. It is likely that a Wyoming court would find a claim for intentional infliction of

emotional distress cognizable. In Leitheadv. American Colloid, 721 P.2d1059 (Wyo. 1986),

the Wyoming Supreme Court reasoned that if a personcan recover damages for negligently
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inflicted meniul harm, thenwithout questionhe should have a cause of actionfor intentional

harm. See also Sheltra v.Smith, 392 A.2d 431,432-433 (1978).

48. Thus, this Court should reco^ize Plaintiff's claim against Defendant for

intentional infliction of emotional distress. Accordingly, Plaintiff is entitled to an award of
*

compensatory damages.

THIRD CLAIM FOR REUEF

NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS

49. Plaintiff realleges and incoiporates by reference the allegations in paragraphs 1

through 49 above.

50. Dickens' harassment, intimidation, retaliation, and refusal to approve PJaintiffs

requests to purchase ergonomically sound equipment crcated an unsafe and hostile work

environment that exposedPlaintiffto physicalharm,as outlinedin Paragraphs13,16, and 25

above.

51. Physical symptoms arose and continue to arise after and bccause of the emotional

distresssustainedby Plaintiffand causedby Dickens,as outlined in Paragraph31 above.

52. Dickens' extremeandoutrageousconductwas a cause, in whole or in part, of severe

emotional distress for which Plaintiff is entitled to an award of compensatory damages.

DATED this7"* day of February, 2014.

BAILEY, STOCK & HARMON P.C.
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Doufflas WOmiley
221y®ast street
P.O. Box/1567

CheyennV^ 82003
307-638-7745
Attorney for Plaintiff
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